{03 Medicare Mental Health
Workforce Goalition

January 27, 2025

Jeff Wu

Acting Administrator

Centers for Medicare & Medicaid Services
Department of Health and Human Services
ATTN: CMS-1784-P

Mail Stop C4-26-05

7500 Security Blvd.

Baltimore, MD 21244-1850

Re: CMS-4208-P: Medicare and Medicaid Programs; Contract Year 2026 Policy
and Technical Changes to the Medicare Advantage Program, Medicare
Prescription Drug Benefit Program, Medicare Cost Plan Program, and
Programs of All-Inclusive Care for the Elderly

Dear Administrator Wu:

The undersigned behavioral health and patient groups are members of the
Medicare Mental Health Workforce Coalition. Our coalition is comprised of
national and state organizations collectively representing hundreds of thousands
of mental health and addiction disorder providers, patients, families of patients,
payers and other stakeholders in the mental health provider system. We provide
the feedback set forth in this letter regarding the proposed regulatory changes to
the Medicare Advantage program and other programs pertaining to services
provided by licensed marriage and family therapists (“MFTs”) and licensed mental
health counselors (“MHCs”).

COMMENTS ABOUT THE 2026 PROPOSED RULE

The Coalition has reviewed the proposed rule. We would like to thank CMS for
proposing these important changes included in the Contract Year 2026 Medicare
Advantage program and other programs rule (“MA rule”). We are providing the
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following comments and recommendations for consideration regarding the MA
rule.

1. Promoting Informed Choice - Format Provider Directories for Medicare
Plan Finder (§ 422.111)

CMS has proposed that MA plans accurately report their provider directory
information to CMS so that it may populate the Medicare Plan Finder that will allow
beneficiaries an easier time finding contracted practitioners. The issues with
obtaining accurate provider directory information from health plans and the issues
that result for beneficiaries is a longstanding, well-documented problem. We
wholeheartedly support the proposed rules on this topic.

2. Strengthening Prior Authorization and Utilization Management Guardrails
(§ 422.101)

CMS has proposed a variety of changes to improve the payment decision-making
by MA plans, building upon regulations that recently went into effect, which
include the following: defining “internal coverage criteria” to clarify when MA plans
can apply these criteria to coverage decisions; placing restrictions on the use of
internal coverage criteria to deny care absent a determination of medical necessity;
and imposing new requirements to require that information about these matters
be publicly posted to promote transparency. CMS has also proposed to limit the
use of concurrent review to deny payment for services that were the subject of
prior authorization. CMS proposed that MA plans be required to notify the
beneficiary upon a change of authorization to services they are already receiving,
and additional enhancements to the patient and provider notices. These proposed
guardrails would help ensure beneficiary access to basic services.

The Coalition strongly supports these proposals.
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3. Ensuring Equitable Access to Behavioral Health Benefits Through
Section 1876 Cost Plan and MA Cost Sharing Limits (§§ 417.454 and
422.100)

To enhance behavioral health care accessibility, CMS is aligning Medicare
Advantage and Section 1876 Cost Plans' in-network cost sharing with Traditional
Medicare rates. This alignment aims to balance affordability with maintaining
stable access to care. The proposed cost-sharing structure includes three key
changes:

e Mental health specialty care, psychiatric services, partial hospitalization/
intensive outpatient care, and outpatient substance abuse treatment will
require 20% coinsurance or equivalent copayment, reduced from the current
30-50% range.

e Opioid treatment programs will become fully covered with no cost-sharing,
eliminating the current 50% coinsurance requirement.

e |npatient psychiatric care cost-sharing will match Medicare Fee-For-Service
rates exactly, rather than allowing up to 25% higher charges.

The Coalition supports these changes in the proposed rule.
The changes are particularly significant because:

1. They represent one of the largest expansions of behavioral health access in
Medicare Advantage history.

2. The elimination of cost-sharing for opioid treatment programs aligns with
broader federal efforts to address the opioid crisis.

3. The standardization with Traditional Medicare rates helps prevent MA plans
from using cost-sharing as a way to discourage enrollment by beneficiaries
with behavioral health needs.
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To address concerns about potential cost shifting, CMS emphasizes that existing
laws and regulations prevent MA plans from disproportionately increasing costs for
specific beneficiary groups to offset behavioral health cost-sharing reductions.

Based on analyses detailed in Section VII.E.3. of the MA rule, CMS is proposing
aligning Medicare Advantage behavioral health cost-sharing with Traditional
Medicare rates starting in 2026. This approach aims to balance beneficiary costs
with continued access to care and coverage options. The timing coincides with the
final year of existing cost-sharing transition periods outlined in § 422.100(f)(6)(iii)
and (f)(8).

The new rule makes it clearer that this is about:

Setting behavioral health cost-sharing limits in Medicare Advantage;
Making these limits match Traditional Medicare;

Implementing the change in 2026; and

Supporting broader behavioral health goals.

PwnNeR

This proposal is significant because it would ensure Medicare Advantage
beneficiaries do not pay more for behavioral health services than Traditional
Medicare beneficiaries, potentially improving access to mental health care.

This proposal also impacts Dual Eligible Special Needs Plan (D-SNP) PPOs in several
ways:

e Starting in 2026, per § 422.100(0)(1), Medicare Advantage organizations
offering local or regional PPO D-SNPs would be required to limit out-of-
network cost-sharing to match in-network service limits established for all
MA plans under § 422.100(f)(6).

e Additionally, § 422.100(0)(2) would require D-SNP PPO out-of-network cost-
sharing to align with in-network service limits set in § 422.100(j)(1).
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Theses change would be significant because:

1. D-SNPs serve a vulnerable population (people eligible for both Medicare and
Medicaid).

2. PPO plans typically have different cost-sharing for in-network versus out-of-
network services.

3. This proposal helps ensure dual-eligible beneficiaries have consistent access
to care regardless of network status.

CMS is proposing to align Cost Plan cost-sharing standards with MA plans for both
behavioral health and non-behavioral health benefits. This proposal outlines:

e New in-network behavioral health service cost-sharing limits; and
e Expected impacts on 2026 plan cost-sharing across service categories.

If implemented, CMS will track behavioral health service affordability and
accessibility for MA enrollees, including analyzing utilization patterns through
encounter data. These insights will guide understanding of service utilization trends
and inform future regulatory decisions.

This proposal is significant because:
1. It standardizes cost-sharing across different Medicare plan types.
2. It specifically addresses behavioral health access.
3. It establishes a data-driven approach to monitoring outcomes.

4. It creates a foundation for future policy adjustments based on utilization
patterns.

The Coalition supports all of these changes.
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4. Improving Experiences for Dually Eligible Enrollees (Member ID Cards,
Health Risk Assessments, and Individualized Care Plans) (§§ 422.101,
422.107, 422.2267, 423.2267)

The Coalition is supportive of the proposed changes that CMS describes to improve
access and outcomes for dually eligible beneficiaries. According to the Kaiser Family
Foundation, there are nearly 13 million Americans who are dually eligible for
Medicare and Medicaid across the country. These beneficiaries often have complex
and chronic healthcare needs that can stress financing methods. We are hopeful
that the proposed changes will improve experiences for this population, make
them healthier, and lowering costs.

Requiring applicable integrated plans (“AlPs”) to issue integrated identification
cards will reduce the administrative burden on both beneficiaries and AlPs as
providers will be aware of dual-eligible status as soon as this one document is
produced. It will eliminate confusion across the delivery system, thereby cutting
down on delays in care. Providers and patients will spend less time and resources
determining how to correctly bill for certain services. Medicare and Medicaid vary
in what types of mental and behavioral health services are covered and the
Coalition believes issuing these cards will help beneficiaries access this care
regardless of which insurer covers the service.

The Coalition also applauds CMS for requiring AIPs to conduct a comprehensive
Health Risk Assessment (“HRA”) that complies with existing CMS and state
regulations for both Medicare and Medicaid. Currently, both Medicare and
Medicaid plans require separate HRAs to be completed before they can be billed
for respective services. HRAs are essential but can delay care if beneficiaries are
unable to complete them in a timely manner. These HRAs are often redundant in
nature and many health plans operating in Medicare and Medicaid have already
begun to combine them into one form. The Coalition believes that one HRA form
will produce more accurate results and help patients and practitioners identify the
correct mental or behavioral health service needed.

The Coalition agrees with CMS that HRAs and Individualized Care Plans (“ICPs”) are
necessary to provide the highest quality care to dually eligible beneficiaries. The


https://www.kff.org/medicare/issue-brief/10-things-to-know-about-medicare-advantage-dual-eligible-special-needs-plans-d-snps/#:%7E:text=About%2012.9%20million%20people%20received,40%25%20are%20under%20age%2065.
https://www.kff.org/medicare/issue-brief/10-things-to-know-about-medicare-advantage-dual-eligible-special-needs-plans-d-snps/#:%7E:text=About%2012.9%20million%20people%20received,40%25%20are%20under%20age%2065.
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third part of this section proposes seven administrative changes to the ICP and HRA
process aimed at improving the timeliness and effectiveness of these tools. The
Coalition supports all proposed changes to this process. In particular, the Coalition
supports the requirement that an ICP:

® “Is person-centered and based on the enrollee's preferences, including for
delivery of services and benefits, and needs identified in the HRA;

e Is developed through an interdisciplinary care team with the active
participation of the enrollee (or the enrollee's representative, as applicable),
as feasible;

e |dentifies person-centered goals and objectives (as prioritized by the
enrollee), including measurable outcomes as well as specific services and
benefits to be provided; and

e |Is updated as warranted by changes in the health status or care transitions
of enrollees.”

These requirements are especially important for mental and behavioral healthcare
as well as Substance Use Disorder treatment. The Coalition strongly believes that
the involvement of the enrollee and their representative will help create better
care plans, leading to improved medication adherence, for example. We thank CMS
for taking this proactive approach to improve ICPs.

5. Ensuring Equitable Access to Medicare Advantage Services— Guardrails for
Artificial Intelligence (§ 422.112)

Medicare Advantage plans serve over 30 million beneficiaries (over half of all
Medicare enrollees), making these Al guidelines particularly impactful for
healthcare delivery to seniors and disabled Americans.

The Coalition supports the proposed Al guardrails by CMS aimed to prevent
inequitable treatment and access to care by MA plans by requiring them to disclose
their use of Al tools, ensure equitable access through Al usage, and adhere to
existing Medicare regulations, essentially guaranteeing that Al is used fairly and
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does not discriminate against beneficiaries based on their health status or other
factors.

Key points about these guardrails:

e Transparency: MA plans must disclose how they are using Al tools within
their operations, including the specific functions and purposes of the Al
systems used.

e Equitable Access: Al systems used by plans must not hinder or restrict access
to Medicare Advantage services and must be designed to promote equitable
treatment for all enrollees.

e Adherence to Regulations: The use of Al must comply with existing Medicare
regulations, ensuring that it does not violate any rules regarding
discrimination, access to care, or other relevant guidelines.

e Potential for Bias Mitigation: CMS aims to address concerns about bias in Al
algorithms by requiring plans to implement measures to identify and
mitigate potential biases that could lead to unequal treatment.

Definitions
CMS is proposing three (3) key definitions that that the Coalition supports:

Automated System

For this policy, CMS is proposing defining an "automated system" in §422.2,
drawing from the Blueprint for an Al Bill of Rights. The proposed definition states
that an automated system is any computational system, software or process that:

e Determines outcomes;

e Makes or assists in decision-making;

e Guides policy implementation;

e Gathers data or observations; and

e Interacts with individuals, communities or both.
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This definition is particularly important because it:

1. Establishes the scope of systems that will be subject to regulation;
2. Aligns with federal guidance on Al governance;

3. Covers both fully automated and human-assisted systems; and

4. Encompasses a broad range of healthcare applications.

CMS highlights that automated systems include, but are not limited to, systems
derived from machine learning, statistics, or other data processing or artificial
intelligence techniques, and exclude passive computing infrastructure. ‘Passive
computing infrastructure’ is any intermediary technology that does not influence
or determine the outcome of decision, make or aid in decisions, inform policy
implementation, or collect data or observations, including web hosting, domain
registration, networking, caching, data storage, or cybersecurity.

This distinction between active automated systems and passive infrastructure is
crucial because it:

Clarifies which technologies fall under regulatory oversight;

Helps organizations determine which of their systems need to comply;
Prevents unnecessary regulation of basic IT infrastructure; and
Focuses oversight on systems that actually impact decision-making.

HwnNeE

This definition applies specifically to automated systems capable of significantly
affecting individuals' or communities':

e Rights;
e Opportunities; and
e Access to services or resources.

This scope limitation is important because it:

1. Creates a materiality threshold for regulation;
2. Focuses oversight on high-impact systems;
3. Helps organizations prioritize which systems need closer monitoring; and
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4. Excludes minor automated processes that do not meaningfully affect
people's lives.

Patient Care Decision Support Tool

In alignment with 45 C.F.R. § 92.4, CMS is proposing defining a "Patient care
decision support tool" as any tool, mechanism, method, or technology—whether
automated or not—that Medicare Advantage organizations use to facilitate clinical
decision-making in their healthcare programs and activities.

Given the rapidly evolving healthcare technology landscape, these tools can take
many forms, including:

e Basic flowcharts and clinical guidelines;
e Complex computer algorithms;

e Decision support interventions; and

e Predictive models.

These tools support various healthcare functions:

e Screening and risk assessment;
e Diagnosis and prognosis;

e Clinical decision-making;

e Treatment planning;

e Healthcare operations; and

e Resource allocation.

Importantly, CMS acknowledges that these decision support tools can potentially
perpetuate discrimination and may adversely affect health outcomes for
historically marginalized populations.

This definition is particularly significant because:
1. It encompasses both traditional and Al-powered tools.

2. It acknowledges both benefits and risks of decision support systems.
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3. It explicitly addresses equity concerns.
4. It provides flexibility to accommodate future technological developments.

Artificial Intelligence

As defined in 15 U.S.C. § 9401(3), "artificial intelligence" or "Al" refers to a machine-
based system that generates predictions, recommendations, or decisions to
achieve specified human-defined objectives within real or virtual environments.
These systems operate by:

e Perceiving real and virtual environments through machine and human-based
inputs;

e Automatically analyzing these perceptions to create abstract models; and

e Using these models to generate information or action options through
inference

This definition is particularly important because it:

Establishes the legal framework for Al regulation in healthcare;
Distinguishes Al from other types of automated systems;
Emphasizes the role of human-defined objectives; and
Highlights the sequential process of how Al systems operate.

A

The Coalition supports regulations that:
Address Privacy & Data Security

e Create strict data protection laws that secure sensitive client information
used by Al systems; and

e Promote the use of technologies such as encryption and anonymization to
safeguard client data.

Address Bias and Fairness
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e Work with Al developers through government oversight to incorporate
fairness audits into the development and deployment of Al systems in mental
health to identify and mitigate bias; and

e Encourage regulations that mandate the use of diverse datasets and the
testing of Al systems across varied populations to prevent discriminatory
outcomes.

Ensure Human Oversight for Inclusion

e Support the development of regulations that require a human element in the
review and diagnostic process, ensuring that Al is used as a supportive tool
rather than a replacement for human judgment; and

e Create a resource to provide training for mental health professionals in the
use of Al tools to enhance, not replace, their expertise in diagnosis and
treatment.

The proposed rules regarding Al are a step in the right direction.

In addition to the foregoing comments about specific CMS proposals, the
Coalition encourages CMS to adopt refinements to the Medicare Advantage
program as follows:

6. Medicare Advantage Network Adequacy Standards

In the Contract Year 2024 MA final rule, CMS adopted new regulations (Behavioral
Health Specialties in Medicare Advantage (MA) Networks (42 C.F.R. § 422.112 and
§422.116)) to allow Medicare Advantage Plans to incorporate new behavioral
health provider types into their networks for the purposes of network adequacy
and evaluation: clinical social workers, clinical psychologists, and prescribers of
opioid use disorder medications. In the Contract Year 2025 MA final rule, CMS
extended these network adequacy requirements to MHCs, MFTs and other
behavioral health and substance use disorder providers and facilities by adding
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time and distance and minimum provider number requirements for a new
combined provider category. In this rule, CMS created the new Outpatient
Behavioral Health (“OBH”) as a new type of facility-specialty in § 422.116(b)(2) and
added OBH to the time and distance requirements in § 422.116(d)(2).

The Coalition is pleased that CMS included both MFTs and MHCs in the MA network
adequacy standards. However, we do not believe the new designation is the best
way to integrate MFTs and MHCs into the healthcare of MA plan beneficiaries.
Indeed, we have had reports that MFTs/MHCs are in some cases having difficulty
obtaining contracts with MA plans if an MA plan believes it is in compliance with
existing network adequacy requirements. Although most services provided by
MFTs and MHCs are in outpatient behavioral health settings, most of those services
are provided in private practice settings. We ask specifically that CMS apply
network adequacy rules to include MHCs and MFTs as individual provider-specialty
types under §422.116(b)(1). This action will strengthen network adequacy
requirements and would be consistent of CMS’s goals in its broader strategy to
improve behavioral health care access for Medicare beneficiaries.

7. Programs for All-Inclusive Care for the Elderly

The Programs for All-Inclusive Care for the Elderly (“PACE”) program requires PACE
organizations to establish an interdisciplinary team. That team is comprised of a
broad array of clinicians and healthcare professionals, including a “master’s level
social worker.” We ask that PACE organizations be permitted the flexibility to fulfill
that role with either a master’s level social worker or an MFT or MHC. We ask CMS
to amend § 460.102 accordingly. In addition, we ask that MFTs and MHCs be able
to develop a discipline-specific assessment of the participant health and social
status as an alternative to a social worker by amending § 460.104.

8. Health Maintenance Organizations, Competitive Medical Plans, and Health
Care Prepayment Plans

Regarding HMOs and competitive medical plans, both MFTs and MHCs are left out
of the definition of “health professionals” in § 417.1. In addition, the services of
MFTs and MHCs are not listed in § 417.416(d), which lists services that may be
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furnished without the direct personal supervision of a physician. We ask that both
be amended to include MFTs and MHCs.

Thank you for all of CMS’s efforts to bring about these important legal changes to
expand access to behavioral health services by allowing Medicare payment for MFT
and MHC services. We are thrilled to be working in this field during this exciting
time. If we can provide any additional information to you for consideration of these
additional changes, please contact the Coalition representatives for this letter:
Roger Smith, Chief Advocacy Officer at the American Association for Marriage and
Family Therapy, rsmith@aamft.org or Brian D. Banks, Policy Advocacy and Research
in Counseling Center & Chief Government Affairs Officer at the National Board for
Certified Counselors, banks@nbcc.org.

Sincerely,

American Association for Marriage and Family Therapy
American Mental Health Counselors Association
California Association of Marriage and Family Therapists
National Board for Certified Counselors
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