{03 Medicare Mental Health
Workforce Goalition

September 9, 2024

The Honorable Chiquita Brooks-LaSure
Administrator

Centers for Medicare & Medicaid Services
Department of Health and Human Services
ATTN: CMS-1784-P

Mail Stop C4-26-05

7500 Security Blvd.

Baltimore, MD 21244-1850

Re: CMS-1807-P: Medicare and Medicaid Programs; CY 2025 Payment Policies Under the
Physician Fee Schedule and Other Changes to Part B Payment and Coverage Policies;
Medicare Shared Savings Program Requirements; Medicare Prescription Drug Inflation
Rebate Program; and Medicare Overpayments

Dear Administrator Brooks-LaSure:

The undersigned behavioral health and patient groups are members of the Medicare Mental
Health Workforce Coalition. Our coalition is comprised of national and state organizations
collectively representing hundreds of thousands of mental health and addiction disorder
providers, patients, families of patients, payers and other stakeholders in the mental health
provider system. We provide the feedback set forth in this letter regarding the proposed
regulations to implement changes to the Medicare physician fee schedule and other Medicare
Part B payment policies that impact licensed marriage and family therapists (“MFTs”) and
licensed mental health counselors (“MHCs”).

Impact of Inclusion of MFTs and MHCs as Medicare Part B Practitioners

Section 4121 of the Consolidated Appropriations Act (“CAA”), 2023, provided for coverage of
MHCs and MFTs under Medicare Part B, effective January 1, 2024. The primary reason for the
inclusion of MFTs and MHCs as Medicare-eligible providers was to allow Medicare beneficiaries
to have access to the clinical services of almost 300,000 MHCs and MFTs who are licensed and
practicing in the United States. Combined, MFTs and MHCs represent 40% of the licensed
behavioral health workforce in the United States. MFTs and MHCs have now joined clinical
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psychologists (“CPs”) and clinical social workers (“CSWs") as providers of most of the
psychotherapy sessions to Medicare beneficiaries.!

According to information provided by CMS to one of the members of the Coalition, 46,962
MHCs and MFTs have enrolled as Medicare Part B providers. As of end of 2023, there were a
total 131,034 CPs and CSWs enrolled as Medicare Part B providers.? Six months after the
inclusion of MFTs and MHCs as Medicare-eligible providers, there were a total of over 184,000
CPs, CSWs, MHCs and MFTs who were enrolled as Medicare Part B providers from the
professions providing most of the psychotherapy sessions to Medicare beneficiaries. This
represents a 40% increase in the number of enrolled practitioners from these professions since
the start of 2024. We anticipate that many more MHCs and MFTs will enroll in the coming
months.

The Coalition would like to thank CMS for its support for the inclusion of MFTs and MHCs as
Medicare providers and for assistance in enrolling over 46,000 MHCs and MFTs so far this year.

COMMENTS ABOUT THE 2025 MPFS
The Coalition has reviewed the proposed rule as it pertains to the inclusion of MFTs and MHCs
as Medicare providers. While the Coalition is pleased in general with the proposed rules, we are

providing the following comments and recommendations for consideration.

Physician Fee Schedule and Conversion Factor

We acknowledge CMS’ obligation to comply with the statutory requirements of budget
neutrality. However, we are deeply concerned that the current and proposed reimbursement
rates for MHCs, MFTs, and other practitioners participating in the Medicare program are
insufficient to address the needs of our healthcare system. Behavioral health professionals, in
particular, are experiencing unsustainable levels of burnout - driven by student loan debt, high
caseloads and inadequate reimbursement.

Moreover, medical inflation has outpaced updates to the Conversion Factor for nearly 15
years.3 Consequently, the Coalition strongly opposes the proposed 2.8% reduction in the
Medicare Physician Fee Schedule Conversion Factor.

1 Many other professionals also provide covered mental health services to Medicare beneficiaries, including
psychiatrists and other medical doctors, clinical nurse specialists, nurse practitioners, physician assistants, and
other providers. Currently, CPs, CSWs, MFTs, and MHCs provide the bulk of psychotherapy and related services.

2 Based upon a search of all Search of all CPs and CSWs by enrollment type: clinical psychologist (14-68) and clinical
social worker (14-80). See Medicare Fee-For-Service Public Provider Enrollment Files.
https://data.cms.gov/provider-characteristics/medicare-provider-supplier-enrollment/medicare-fee-for-service-
public-provider-enrollment.

3 https://www.medpac.gov/wp-content/uploads/2021/10/Tab-E-Physician-Updates-8-Dec-2022.pdf
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We urge CMS to explore all possible avenues to prevent payment decreases for MHCs, MFTs,
and other practitioners participating in the Medicare program.

Telehealth

Health coaching and psychological testing

CMS has proposed to continue to allow health coaching and psychological testing via telehealth
on the “provisional” list. MFT and MHC services, including health coaching and psychological
testing, are frequently provided via telehealth, including these two services. We support
continuing Medicare payment for these services when provided via telehealth, and encourage
CMS to include them on the permanent Medicare Telehealth Services list when the
comprehensive analysis is complete.

Audio-only communication for telehealth services received at home

In addition, we are pleased to support CMS’ requested technical requirements to continue the
ability of patients receiving mental health services at home to dispense with the two-way
interactive video communication based upon patient preference or technological limitations.

Delay of in-person visit requirement

CMS has proposed to extend the delay of the requirement that recipients of mental health
services via telehealth be required to have an in person visit until January 1, 2026, but only for
services rendered by RHCs and FQHCs. While we appreciate this proposal, the Coalition
supports a permanent implementation of the in-person waiver, and believes that it should
apply to services rendered in all settings.

Distant Site Requirements

It is very important to protect the health and safety of healthcare practitioners, including
mental health practitioners. Requiring that practitioners bill from their home location, and
enroll their home location in Medicare, provides unnecessary risk of harm to the practitioner,
as their home address would become publicly available information. While we commend the
extension of regulatory “flexibilities” through the end of CY 2025, we ask that CMS create a
permanent fix to the situation of requiring that home addresses be reported to CMS in a public
document and included on claim forms. Reports of violence against healthcare workers are
prevalent, and violence against mental health professionals specifically is even higher than in
the healthcare profession at large.* Home office locations are less likely to have in place
security staff and systems that may be more prevalent in commercial settings. We ask CMS to

4 https://www.aamc.org/news/threats-against-health-care-workers-are-rising-heres-how-hospitals-are-protecting-

their-staffs; https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6698260/
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work to further address this issue with a more permanent fix, but are in support of keeping the
current practice in place for the next year.

Request for Information on Services Addressing Health-Related Social Needs

We are happy to provide feedback to CMS on its request for information on implementation of
Community Health Integration, Principal lliness Navigation, and Social Determinants of Health
Risk Assessments. We point out to CMS that MFTs and MHCs have the capacity to provide these
services and are equally as capable as social workers to provide them. We request that this be
reflected in Medicare payment policies.

Advancing Access to Behavioral Health Services

Safety Planning Interventions and Post-Discharge Telephonic Follow-up Contacts

We commend CMS for identifying a gap in safety planning interventions for patients who have
received care in a crisis setting such as an emergency department. We provide additional
comments on the use of this tool for delivering care and Medicare payment policy in response
to CMS’ request for feedback. Safety interventions do typically occur in the context of an
encounter. It is possible that safety planning interventions could be as few as twenty or as
many as sixty minutes. To encompass the range of most likely applications of safety planning
interventions in this setting, we recommend that the 20-minute intervention be permitted to
be billed up to three times (in the case of a 60-minute intervention) so that it could be tailored
to the needs of the patient on the basis of time.

We also commend CMS for proposing to create a monthly billing code in connection with billing
post-discharge telephonic follow up for patients who have been seen in the ED for deliberate
self-harm, intentional overdose, and/or suicidal ideation. We support the idea of requiring at
least one successful contact to bill a new GFCI1 code for the service to be billed. We
recommend that the code be billable for up to three months following discharge. We believe
that EDs and crisis settings are currently engaged in little or no follow up, and these service
enhancements will help for those patients who have not yet secured broader outpatient
services post-discharge.

Digital Mental Health Treatment

The Coalition supports broader payment for digital mental health treatment devices for
Medicare beneficiaries, as CMS has proposed. As this is an emerging area with real potential to
expand care options, we recommend flexibility in payable practices by mental health
practitioners.



Interprofessional Consultation Billed by Practitioners Authorized by Statute to Treat Behavioral
Health Conditions

We commend CMS for expanding the practitioner types who could provide Medicare-billable
interprofessional consultations to include MFTs and MHCs. We strongly support integrated
care.

CMS has proposed that specific beneficiary consent be obtained for interprofessional
consultation services to be billable. It may delay care or prevent consultation if the consent
must happen before the consultation occurs. We request that CMS withdraw this requirement
in the final rule. To establish a patient relationship in the first place, the treating practitioner
would have to have obtained patient consent except in an emergency situation. In the case that
the patient has consented to treatment, that would include all essential elements of receiving
behavioral health services, including needed interprofessional consultations. In an emergency
situation, the practitioners should have the professional discretion to have such consultations.
Some state laws specifically allow this type of consultation without patient consent. For
example, California Civil Code Sec. 56.10(c) specifically permits this kind of consultation without
patient authorization out of recognition for the clinical need for these consultations and out of
recognition that there may be some scenarios where getting such authorization may be a
barrier or slow down the delivery of needed services.

Rural Health Clinics and Federally Qualified Health Centers

Reconceptualizing primary care services

The Coalition supports CMS’ proposal to grant Rural Health Clinics (“RHCs”) greater flexibility in
providing a range of services, including specialty and behavioral health care, by not restricting
primary care services to most of their operating hours. Additionally, we recommend that the
statutory definition, which refers to being primarily engaged in “furnishing to outpatients,” be
expanded to include mental health counselors and marriage and family therapists. These
changes would improve RHC’s ability to offer flexible behavioral health services to underserved
populations in rural areas.

Use of term “mental diseases”

CMS has clarified that the definition of RHCs as not being rehabilitation facilities for the
treatment of “mental diseases” is not intended to discourage the provision of behavioral health
services in addition to primary care. The term “mental diseases” is outdated and does not
reflect current mental health terminology. However, because the term is embedded in the
statute, it cannot be revised without Congressional action. For the purposes of this proposed
rule, “mental diseases” should be understood to include both mental and substance use
disorders.



To avoid unintended barriers and safeguard access to these vital services, the Coalition
endorses the recommendation of the National Association of Rural Health Clinics to define
specific facility types, such as Certified Community Behavioral Health Clinics (“CCBHCs”) and
Community Mental Health Centers (“CMHCs"), rather than attempting to redefine the term
“mental diseases.” Redefining this term could inadvertently create obstacles to accessing
behavioral health services at RHCs.

Opioid Treatment Programs

We provide additional feedback on the provision of community health integration services
(codes G0O019 & G0022) in an opioid treatment program as requested in CMS. We point out
that MFTs and MHCs are capable of, and do provide, these services, and should be included as
qualified suppliers capable of providing these services.

Overpayment Provisions of the Affordable Care Act

CMS proposed to modify 42 CFR 401.305(b)(2) to specify the circumstances under which the
deadline for reporting and returning overpayments would be suspended to allow time for
providers to investigate and calculate overpayments. We support the proposed amendments.

Omissions from the 2025 MPFS

We noticed that there are several omissions by CMS in incorporating MFTs and MHCs fully into
the Medicare program, and request that CMS consider additional regulations as set forth
below.

Clarification of Qualifications of MFTs and MHCs to Enroll and Opt Out of Medicare

CMS has defined the qualifications of MFTs and MHCs to enroll in the Medicare program. In
both cases, the practitioner must be “licensed in the state where services are being
performed.” See 42 CFR 410.53(a)(3) and 410.54(a)(4). CMS has been interpreting this in the
case of a telehealth provider as the location in which the practitioner is sitting, even if their
patient is in another state. The impact of this interpretation is to cause some practitioners who
are located in one state and providing services to beneficiaries in another state to be ineligible
to treat the Medicare beneficiary either by enrolling in the Medicare program or by opting out.
In addition, in many instances, this licensure requirement is broader than the requirements for
providing telehealth services under State law. In addition, it does not recognize the impact of
licensure compacts.

The purpose of authorizing MFTs and MHCs to provide services under the Medicare program
was to expand the pool of practitioners capable of providing mental health services; instead,
the impact of this interpretation by CMS is to remove practitioners who previously were able to
provide services as private pay providers (during the period of time preceding January 1, 2024)
and now these practitioners are not available as either Medicare providers or opted out
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providers. We request that CMS clarify that the licensure requirements for telehealth providers
providing services across state lines is that required under State law.

Use of ICD-9-CM

The regulation setting forth “basic requirements for all claims” under the Medicare program as
set forth in 42 C.F.R. 424.32(a)(2) should be amended to include claims for MFTs and MHCs to
confirm the coding requirements for these practitioners, identical to those that apply to social
workers.

Merit-Based Incentive Payment System

The provisions for this payment system are set forth in 42 C.F.R. 414.1305 and 414.1380. We
respectfully request that the list of MIPS eligible clinicians be expanded to include MFTs and
MHCs as it does include other mental health practitioners. This would enable MFTs and MHCs
to participate in the MIPS program.

Programs for All-Inclusive Care for the Elderly (“PACE”)

The PACE program requires PACE organizations to establish an interdisciplinary team. That
team is comprised of a broad array of clinicians and healthcare professionals, including a
“master’s level social worker.” We ask that PACE organizations be permitted the flexibility to
fulfill that role with either a master’s level social worker or an MFT or MHC. We ask CMS to
amend 42 C.F.R. 460.102 accordingly. In addition, we request that MFTs and MHCs be able to
develop a discipline-specific assessment of the participant’s health and social status as an
alternative to a social worker by amending 42 C.F.R. 460.104.

Home Health Services

We ask that CMS make clear that MFTs and MHCs may work professionally in a home health
agency. To permit this, we request the following modifications to the home health agency
Medicare regulations:

1. Clarify that MFTs and MHCs may supervise medical social services on behalf of a home
health agency by amending 42 C.F.R. 484.75;

2. Specify that an MFT or MHC may be a clinic manager by amending 42 C.F.R. 484.115(c)
and (m); and

3. Clarify that MFTs and MHCs may lawfully provide medical social services as set forth in
42 C.F.R. 409.45(c).

Comprehensive Outpatient Rehabilitation Facilities (“CORF”)

We ask that CMS make clear that MFTs and MHCs may work professionally in a CORF by
amending 42 C.F.R. 485.70 to encompass the qualifications of these practitioners.
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End Stage Renal Disease (“ESRD”) Facilities

We ask that CMS make clear that MFTs and MHCs may work professionally in an ESRD Facility
by making the following additional regulatory amendments:

1. Sections 494.80 and 494.180—permitted services on the interdisciplinary care team (as
an alternative to the social worker) and the performance of a patient assessment.

2. Section 494.90(a)(6)—implementation of needed psychosocial services.

Section 494.140—specification of MFT/MHC qualifications.

4. Section 405.2113—permitted service on ESRD Medical Review Board as an alternative
to social workers.

w

Care Behavior Management Code G0323

We ask that the code description be updated to reflect that these services may be provided
under the Medicare program by MFTs and MHCs.

Thank you again for all of the efforts by CMS to bring about these important legal changes to
expand access to behavioral health services by allowing Medicare payment for MFT and MHC
services. If we can provide any additional information to you for consideration of these
additional changes, please contact the Coalition representatives for this letter: Roger Smith,
Chief Advocacy Officer at the American Association for Marriage and Family Therapy,
rsmith@aamft.org, Brian D. Banks, Policy Advocacy and Research in Counseling Center & Chief
Government Affairs Officer at the National Board for Certified Counselors, banks@nbcc.org,
and Guila Todd, Director, Government Affairs and Public Policy at the American Counseling
Association, gtodd@counseling.org.

Sincerely,

American Association for Marriage and Family Therapy

American Counseling Association

California Association of Marriage and Family Therapists

Centerstone

National Association for Rural Mental Health

National Association of County Behavioral Health and Developmental Disability Directors
National Board for Certified Counselors

National Council for Mental Wellbeing
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