{03 Medicare Mental Health
Workforce Goalition

January 4, 2024

The Honorable Chiquita Brooks-LaSure
Administrator

Centers for Medicare & Medicaid Services
Department of Health and Human Services
ATTN: CMS-1784-P

Mail Stop C4-26-05

7500 Security Blvd.

Baltimore, MD 21244-1850

Re: CMS-4205-P: Medicare Program; Contract Year 2025 Policy and Technical Changes to the
Medicare Advantage Program, Medicare Prescription Drug Benefit Program, Medicare Cost
Plan Program, and Programs of All-Inclusive Care for the Elderly; Health Information
Technology Standards and Implementation Specifications

Dear Administrator Brooks-LaSure:

The undersigned behavioral health and patient groups are members of the Medicare Mental
Health Workforce Coalition. Our coalition is comprised of national and state organizations
collectively representing hundreds of thousands of mental health and addiction disorder
providers, patients, families of patients, payers and other stakeholders in the mental health
provider system. We provide the feedback set forth in this letter regarding the proposed
regulatory changes to the Medicare Advantage program and other programs pertaining to
services provided by licensed marriage and family therapists (“MFTs”) and licensed mental
health counselors (“MHCs").

Members of the Coalition have reviewed the proposed rule as it pertains to the inclusion of
MHCs and MFTs as Medicare providers. We would like to thank CMS for proposing these
important changes included in the Contract Year 2025 Medicare Advantage program and other
programs rule (“MA rule”). While the Coalition is pleased in general with the proposed rules,
we would like to point out several issues for additional consideration.

Medicare Advantage Network Adequacy Standards

In the Contract Year 2024 MA rule, CMS adopted new regulations (Behavioral Health Specialties
in Medicare Advantage (MA) Networks (42 C.F.R. 422.112 and 422.116) to allow Medicare
Advantage Plans to incorporate new behavioral health provider types into their networks for
the purposes of network adequacy and evaluation: clinical social workers, clinical psychologists,



and prescribers of opioid use disorder medications. In the Contract Year 2025 MA rule, CMS
proposes to extend network adequacy requirements to MFTs, MHCs and other behavioral
health and substance use disorder providers and facilities by adding time and distance and
minimum provider number requirements for a new combined provider category. CMS proposes
to create the new Outpatient Behavioral Health (“OBH”) as a new type of facility-specialty in 42
C.F.R.422.116(b)(2) and to add OBH to the time and distance requirements in 42 C.F.R.
422.116(d)(2).

The Coalition thanks CMS for including both MFTs and MHCs in the MA network adequacy
standards. We are pleased for the inclusion of MHCs and MFTs for payment by MA plans.
However, since most MFTs and MHCs practice in a private practice setting, we find it
noteworthy that MFTs and MHCs were not individually added into the network adequacy
standards as individual practitioners in 42 C.F.R. 422.116(a) as opposed to the facility-based
network adequacy standards. According to recently released data from CMS, Medicare
Advantage now provides Medicare coverage for over half of eligible beneficiaries.! In January
2023, 30.19 million of the 59.82 million people with both Medicare Part A and Part B were
enrolled in a private plan. With 50 percent of Medicare beneficiaries enrolled in Medicare
Advantage plans -- and this percentage will only grow in the coming decade -- it is critically
important to integrate MHCs and MFTs into MA network adequacy rules as individual providers
to expand access to mental health services for beneficiaries.

The purpose of legislation to expand Medicare payment to MFTs and MHCs was to help lessen
the shortage of behavioral health services afforded to Medicare beneficiaries. In connection
with the Calendar Year 2024 Medicare Physician Fee Schedule proposed rule, this Coalition had
suggested that CMS amend its regulations to fold in MFT and MHC payment by amending the
network adequacy standards to provide that those that require contracting with clinical social
workers could also have been met by contracting with MFTs and MHCs.? This would have
helped MA plans with alternative contracting strategies that may generally be difficult to meet,
and should not have required the collection of new data. This would allow the MFT and MHC
practitioner to ease widespread healthcare workforce shortages to expand beneficiary access
to care. We ask CMS to reconsider this approach.

Problems with Outpatient Behavioral Health Faculty-Specialty Type:

In the proposed rule, CMS is proposing the new Outpatient Behavioral Health facility-specialty
type. In the proposed changes to 42 C.F.R. 422.116, the provider types included in this
definition include MFTs, MHCs, Opioid Treatment Programs (OTPs), Community Mental Health
Centers, “or those of the following who regularly furnish or will regularly furnish behavioral
health counseling or therapy services including, but not limited to, psychotherapy or
prescription of medication for substance use disorders: physician assistants, nurse practitioners

1 See https://data.cms.gov/summary-statistics-on-beneficiary-enrollment/medicare-and-medicaid-
reports/medicare-monthly-enrollment
2 See the Coalition’s comments at https://www.regulations.gov/comment/CMS-2023-0121-19598
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and clinical nurse specialists (as defined in section 1861(aa)(5) of the Act); addiction medicine
physicians; or outpatient mental health and substance use treatment facilities.” We strongly
support the inclusion in the MA network adequacy standards all of the provider specialties
listed in this definition. However, we do not believe the new designation is the best way to
integrate MFTs and MHCs into the healthcare of MA plan beneficiaries.

Although the OTP provider types are all behavioral health providers, the professions included
are a mix of individual practitioners and facility provider types working in different settings. No
existing provider or faculty-specialty type listed in 42 C.F.R. 422.116(b) includes such a large
number of different professions. In addition, there is nothing in the proposed rule to prevent
MA plans from neglecting to have any meaningful representation in its network for particular
provider types, including MFTs and MHCs.

Regarding MFTs and MHCs, we disagree with the inclusion of MFTs and MHCs in a facility-
specific type definition. Although CMS is correct that most services provided by MFTs and MHCs
are in outpatient behavioral health settings, most of those services are provided in private
practice settings. With the direction from Congress to expand Medicare coverage for the
services of MFTs and MHCs in Section 4121 of the CAA, we ask specifically that CMS apply
network adequacy rules that include MHCs and MFTs as individual provider-specialty types
under 42 C.F.R. 422.116(b)(1). This action will strengthen network adequacy requirements and
would be consistent of CMS’ goals in its broader strategy to improve behavioral health care
access for Medicare beneficiaries.

Again, we applaud CMS for including both MFTs and MHCs in the network adequacy standards.
Although we have concerns with the OBH designation, we are glad that CMS is planning to
monitor the appropriateness of maintaining the OBH specialty type as a facility-specialty type,
and to engage in future rulemaking if access to providers is best evaluated separately for MFTs
and MHCs.

10-Percentage Point Credit:

Under 42 C.F.R. 422.116(d)(5), MA plans may receive a 10-percentage point credit towards the
percentage of beneficiaries that reside within published time and distance standards for certain
providers when the MA plans include telehealth providers of that specialty type that provide
additional telehealth benefits, as defined in 42 C.F.R. 422.135, in its contracted network. In the
proposed rule, CMS proposes to add the facility-specialty type to the list of 14 other specialty
types at 42 C.F.R. 422.116(d)(5) that that will receive the credit if the MA organization’s
contracted network of providers includes one or more telehealth providers of that specialty.
The Coalition strongly supports this change.

MFTs and MHCs regularly provide telehealth services to clients. MFTs and MHCs are as likely, if
not more likely, to provide telehealth services as the 14 specialty types currently included in
services through 42 C.F.R. 422.116(d)(5). In addition, not including the OBH designation as
telehealth providers pertaining to this credit will result in less access to Medicare enrollees to
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the services that behavioral health providers can provide through virtual care to beneficiaries.
The Coalition strongly supports the inclusion of the OBH designation in the final rule.

Programs for All-Inclusive Care for the Elderly

The Programs for All-Inclusive Care for the Elderly (“PACE”) program requires PACE
organizations to establish an interdisciplinary team. That team is comprised of a broad array of
clinicians and healthcare professionals, including a “master’s level social worker.” We ask that
PACE organizations be permitted the flexibility to fulfill that role with either a master’s level
social worker or an MFT or MHC. We ask CMS to amend 42 C.F.R. 460.102 accordingly. In
addition, we ask that MFTs and MHCs be able to develop a discipline-specific assessment of the
participant health and social status as an alternative to a social worker by amending 42 C.F.R.
460.104.

Health Maintenance Organizations, Competitive Medical Plans, and Health Care Prepayment
Plans

Regarding HMOs and competitive medical plans, both MFTs and MHCs are left out of the
definition of “health professionals” in 42 C.F.R. 417.1. In addition, the services of MFTs and
MHCs are not listed in 42 C.F.R. 417.416(d), which lists services that may be furnished without
the direct personal supervision of a physician. We ask that both be amended to include MFTs
and MHCs.

Thank you again for all of CMS’s efforts to bring about these important legal changes to expand
access to behavioral health services by allowing Medicare payment for MFT and MHC services.
We are thrilled to be working in this field during this exciting time. If we can provide any
additional information to you for consideration of these additional changes, please contact the
Coalition representatives for this letter: Roger Smith, Chief Advocacy Officer & General Counsel
at the American Association for Marriage and Family Therapy, rsmith@aamft.org, Joel Miller of
the National Board for Certified Counselors, joel.millerdd@yahoo.com, Brian Banks, Chief
Government Affairs & Public Policy Officer at the American Counseling Association,
bbanks@counseling.org, and Dr. Beverly Smith, Interim Executive Director and CEO at the
American Mental Health Counselors Association, AMHCACEO @gmail.com.

Sincerely,

American Association for Marriage and Family Therapy
American Counseling Association

American Mental Health Counselors Association
California Association of Marriage and Family Therapists
Centerstone

Center for Medicare Advocacy

Jewish Federations of North America

National Association for Rural Mental Health
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National Association of County Behavioral Health and Developmental Disability Directors
National Board for Certified Counselors

National Council for Mental Wellbeing

National Council on Aging

Network of Jewish Human Services Agencies



